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("©") art« arr?al iemsfeat1 AHM-EXCUS-001-APP-298/2023-24 and

Order-In -Appeal and date 29.02.2024

(if)
W«r fcpmTf[fl / $flrria@a, sngaa (or4et
Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

() anrlas a$1 feaia I 06.03.2024Date of Issue
Arising out of Order-In-Original No. 391/AC/Div-I/HKB/2022-23 dated

(s) 01.02.2023 passed by The Assistant Commissioner, CGST, Division-I,
Ahmedabad South

34@aaf at nm 3#ua I The Assistant Commissioner, CGST & C. Ex.,
(a) Name and Address of the Division - I, Ahmedabad South.

Appellant GST Bhavan, Ahmedabad.

4fall amm 3j ua I M/s. Vina Rameshchandra Prajapati,
() Name and Address of the 37, Zaverbhai Spiot, Amraiwadi,

Responded Ahmedabad - 380026

#t? rfazr srfl-m?gr a riatsr sramar ?ata sq sr?gr a 7fa znRrfaRl aaTg +TT
srf@tart #tfl srerargrtrrslavgmmar&, ar PR ht arr k fas gtwar
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.
wraqaT qrtur 3aaa:
Revision application to Government of India:

(1) a{tr surer green sf@2nfrr , 1994 Rt arr sa fl aarg mg mt#i ahariatm era Rt
3-arr 7rr{ah siasfgtrwr aaa 3fl ra, rdat, fe iarzr, us+a Re@rT,
tuft +ifs, sfartr sra, iraf, & fa«fr: 110001 tRt sRtafe :

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid:

(m) famt ft gfmusa @fl gRatatff arrnr r #tat ii z faft
rsra a? nrsrnmts auaft, atfrrtr sueran? azg fttar t
afaftszrrtgrmaRtfrlurg&gt

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

1



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the ma1iufacture of the goods which are
exported to any country or ,territory outside India. -

("ff) ~ !{rn cfiT 'f!1lclTrr fcITT;~ '+[ITT%~ (;:rrm 'TT WTrf cITT) mfu~ "ff'TT+rm WI
In case of goods exported outside India export to_ Nepal or Bhutan, without

payment of duty.

('cf) sifarsuaa#t sear green h {irarfst zat #fez.mer Rtz#hrer sirz
arr qi far 4a1fa nrga, sf ah ir 'TTfur cn- ™ 1:J\ 'TT qfcf ifm~ ("if 2) 1998
mu 10_9 rrfafu mg z

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) #trsaraa green (ft) Ra1aft, 2001 hRa 9 a siaii fclf.ifcfz m~~-8 if (ff"
"SITTf4T i, fa arr a 4fa zmtr )fafl fhr fa-or qi srftsr Rttat
fail urzr3 zn@a far star fzu sh arr arar < mr er gff siafa mu 35-r it
Ruffi:cr it)-% g7raraharr et-6 rra Rs 4fa ft 2ftfey

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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(3) Rf@as sm2a rn sgt iara v4 ala sq?t zn auka @tat sut 200/- m 'f!1lclTrr#
srz sit argt iaqa uq4arr stargta 1000/- Rtfl=a Rtst

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

far gt#,?trsurer genv tar#sf«trtrnf@awr a uRaaft:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) hr#trsat ta sf@fr , 1944 ft arr 35-40/35-z ah safa:
under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) 5affa qRh it aat srgr h sarar ft fl, st # fr gen, ala
star ea v tar s4tr rurrrf@law (R@tee) Rt fnr 2fr f1fear, grarala 2a mar,
61§4-llcfl 'l'.fcl'rf, 3ftITTT, ffimf"ln:, ::ill3_l-{qlGJlq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/-where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public



..
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) 4fzarr # a&q r?iirarr gar ? at r@tasgr hffl qrarr3jn
inf str fez s asr h gta gu ft fa far qt #tf aa a fg zrnf@fasf
antznf@rawrt gas siftra{hrartum 3rat fur srat?t

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/ - for each.

(4) rt7 gren srf@)fr 1970 Tr istf@la frft -1 h siafa fufRa fu gar st
3mlarnrqr?gr zrnf@fa [far uf@rth am?gr it r@)a Rt va if@us6. 50 #r epj" ..4 Ill 1 ~ 4
gen feea ztr arfeq1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) st it if@ea ma t fiw#k ar fRnil Rt it st sn sraffa far sar ?it
gear, ?hairsurer greeaviata sf«tr ran4tfeaw (qt 4ffclfu) f.'t4i:r , 1982 ~ R"ftcr t1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) m+rr Zrn,~m Zrnvi at4 sflrrrnrnrf@raw (fez) @h 4fa sfhat mar
it c:fiJO'.jl-till (Demand) 1J;cf ~ (Penalty) epJ" 10%¥ sara nfaif?t graif, sf@4a g& '3f1-IT

10 'efi"Gis~ t1 (Section 35 F onhe Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

?kc{tr5qr green stata # siafa, !?rrfi:rc;r 6)m~ <ITT 'l-fPl" (Duty Demanded) I
(1) "©s (Section) 1 lD ~~ f.tmftcr uft'r;
(2) R"4T <TT1Cf~~<ITT ufu-4-;
(3) az#Re failaa 6 a azr eruf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory conditjon · for filing a.ppeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) <r m?gr ah 7faaft f@earhsgf gear rsrar grec#r aus fa cf Iea gt at irfl ·rg
Fe 10% marr st szi #a«aas fa ct I ~d ~ dGfm% 10% ratT <ITT \jff W!laT~I

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute." .✓.--;:,:;·~-:-• ..,,., ••_»

s Rn, E•
t,. ;)\ ,....... n-,;- /.,,. /~ j
\"7 Xi



F.No. GAPPL/COM/STD/427/2023-Appeal

ORDER-IN-APPEAL

The following appeals have been,filed under section 84(1) of

the Finance Act, 1994 (hereinafter referred as 'the Act'} by the

Assistant Commissioner, CGST & C. Ex., Division-I, Ahmedabad

South Commissionerate (hereinafter referred as 'appellant') in

compliance to Order-in-Review Nos. 11/2023-24 dated

27.04.2023 passed by Commissioner, Central GST, Ahmedabad

South (hereinafter referred to as. the "the reviewing authority"

also) against Order-in-Original No. 391 /AC/Divl /HKB/2022-23

dated O 1.02.2023 (hereinafter referred as "the impugned order"}

passed by the Assistant Commissioner, CGST, Division - I,

Ahmedabad South (hereinafter referred as "the adjudicating

authority") in the case of M/s Vina Rameshchandra Prajapati,37,

Zaverbhai Spiot, Amraiwadi, Ahmedabad- 380026 (hereinafter

referred as "the Respondent').
Sr. Appeal No. & Date Review Order Order-In-Original No.

No. No. & Date & Date

01.
GAPPL/COM/STD/427/2023 11/2023-24 dated 391 /AC/Div1/HKB/2022-23

APPEAL Dated 01.05.2023 27.04.2023 elated O 1.02.2023

2. Briefly stated, the facts of the case are that the respondent,

having PAN No. AUDPP9041M had earned substantial service

income during the FY. 2014-15 & 2015-16. On scrutiny of the

data received from Income Tax department, it was noticed that

the respondents had earned an income of Rs. 11,60,700/

during the FY. 2014-15 and Rs. 11,74,300/- during the F.Y.
2015-16. Accordingly, it appeared that the respondent had

earned the said substantial income by way of providing taxable

services but had neither obtained Service Tax registration nor

paid the applicable service tax thereon. The respondent were

called upon to submit copies of required documents for

assessment for the said period. However, the respondent had not

responded to the letters issued by the department.
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F.No. GAPPL/COM/STD/427/2023-Appeal

2.1 The respondent were issued Show Cause Notice No. V.15

78/Div.-I/Vina Rameshchandra Prajapati/2020-21 dated

21.12.2020 during the period 2014-15 and 2015-16 wherein:

a) Demand and recover an amount of Rs. 3,19,608/- under

the provision to · Sub Section ( 1) of Section 73 of the Act along

with interest under section 75 of the Act.

b) Imposed penalty under Section 77(1) of the Act for failure to

take service tax registration as per the provision of Section 69 of

the Act, and penalty under Section 78 of the Act for non-payment

of service tax by wilfully suppressing the facts from the

department with intent to evade the payment of service tax.

4. The Commissioner, Central GST, Ahmedabad South, in

exercise of the power conferred on him under Subsection 1 of

Section 84 of the Act in order to satisfy himself as to the legality

and propriety of the impugned order, directed the adjudicating

authority vide Review Order No. 11/2023-24 dated 27.04.2023

to file an appeal before undersigned within stipulated period for

determination of the legality and correctness of the impugned
order on the following grounds:

>> During the review of the Order in Original, it is observed that

the adjudicating authority while allowing the benefit of

exemption under Notification No. 30/2012-ST dated 20.06

2012 erred in the interpretation of the Notification No.

30/2012-ST dated 20.06.2012. The adjudicating authority

found in the para 24 of the said OIO that the Noticee has

provided most of service of GTA to body corporate and

partnership firm (construction company) and service receiver

is liable to pay service tax under reverse charge as per
Notification no. 30/2012 dated 20.06.2012.

► As per the aforementioned Notification, it can be inferred that

the Service Tax liability would discharged by the service
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F.NO. GAPPL/COM/STD/427/2023-Appeal

recipient only if the recipient falls under (a) to (f) mentioned in

the entry No. lA(ii) of the said Notification.

► It is also found that an individual/proprietorship firm is not

covered above 'specified category'. Therefore, if the freight is

paid (either himself or through his agent) by an

individual/proprietorship firm or HUF then the service tax

thereon shall be paid by the Service provider itself. In the

instant OIO, the Adjudicating authority has mentioned that

"the Noticee has provided most of service of GTA to body ..

corporate and partnership firm (construction company)".

· ► From the plain reading of the above finding of the

Adjudicating authority, it appears that the Adjudicating

authority had erred in the OIO not giving bifurcation of the

service provided by the service provider as how much amount

is falls under category (a) to (f) mentioned in the entry No.

IA(ii) of the Notification No 30/2012 dated 20.06.2012 under

RCM and how much is given to individual/proprietorship firm

not covered in the above 'specified category.

5. The respondent were called upon to file a memorandum of

cross objection against the appeals. Personal hearing in the case

was held on 15-02-2024. Shri Pragnesh Kahodiya, Accountant

with Sh. Rameshbahi Prajapati, appeared for personal hearing

online. He reiterated the contents of the written submissions and

requested to allow their appeal.

6. I find that the appellant challenges the impugned Order,

which allowed exemption benefits under Notification No.

30/2012-ST dated 20.06.2012 for services provided by the

respondent. I find the appellant highlight a misinterpretation of

the aforesaid Notification, regarding the application of Reverse

Charge Mechanism (RCM) for Goods Transport Agency (GTA)

services assuming the service recipients as body corporate or
partnership firm only. The said Notification stipulates that GTA

6
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F.No. GAPPL/COM/STD/427/2023-Appeal

services provided to the specified persons (recipients) falling ·

under (a) to (f) mentioned under entry no. lA(ii) of the said

Notification are only subject to service taxunder reverse charge.

6.1 The appellant contends that individual/proprietorship

firms are not covered under the specified categories mentioned in

· the above said Notification, and thus, if freight is paid by such

recipients, the service tax is required to be pay by the service

provider under forward charge method. Thus I find that the

adjudicating authority had erred in not providing a clear

bifurcation of services provided by the respondent under reverse

charge mechanism (RCM) and those provided to

individual/proprietorship firms not covered. under the specified
category.

6.2 I find that the adjudicating authority did not separate the

amount falling under specified categories (a) to (f) mentioned in

the above said Notification No. 30/2012-ST dated 20.06.2012

under reverse charge mechanism (RCM) and the amount

provided to individual/proprietorship firms. However, on reading

the impugned order and submission made by the appellant the

reviewing authority did not deny the matter that GTA service has

been provided to person falling under specified categories (a) to
(f) of the above said Notification No. 30/2012-ST dated

20.06.2012. I am of the opinion that the matter is required to be

examined for through verification, hence the matter is required

to be remanded back to adjudicating authority.

7. In view of the above discussion, the impugned order is set

aside and the matter is remanded for fresh adjudication.

8. srfl#afgra Rt+t aft a fat( 3qtaalaumar? j

The appeal filed by the appellant stands disposed of in above
terms.
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F.No. GAPPL/COM/STD/427/2023-Appeal

gr)
(or4ten)

ft.st.ur.l,zarara

By RPAD [ SPEED POST

To,
The Assistant Commissioner,
Central GST, Division-I,
Ahmedabad South.

Appellant

Respondent

M/s Vina Rameshchandra Prajapati,37,
Zaverbhai Spiot, Amraiwadi,
Ahmedabad- 380026
Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad
Zone

2. The Principal Commissioner, CGST, Ahmedabad South

3. The Assistant Commissioner, Central GST, Division-I,
Ahmedabad South.

4. The Supdt. (Appeals), CGST, Ahmedabad South (for
uploading the OIA)

5. Guard File

•6.PA 5le
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